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Summary

This article seeks to clarify the economic rationale for the civil law of mandate, corresponding in the common law to the law of agency, but restricted to acts of legal representation by the agent. Earlier literature suggested that it can be explained as an attempt to counter collusion, or alternatively through the general least-cost avoider logic. The principal difficulty in agency relationships is with supervision. This suggests opportunism as an explanatory factor. We examine the particular features of opportunism that would distinguish it amongst the sources of transaction costs: importance of disclosure rules, presumptions to facilitate evidence in cases of possible covert opportunism, need to sanction covert acts more severely than readily observable ones. The rules of mandate can comfortably be accounted for in the anti-opportunism logic. Most of them fit, equally comfortably, in the more general and straightforward cost-avoidance logic.

Introduction

If lawyers have still much to learn from law and economics in its positive and interpretative functions, as has been argued recently
, they will find it challenging to use it as a tool of comparative law and to see whether rationales constructed for particular legal doctrines in one legal system hold equally in other systems. One area which could usefully serve for such an exercise is the civil law of mandate, which corresponds to part of what in common law is known as the law of agency. 

The concept of agency appears to cover all situations in which someone must implement his or her plans by relying on other persons who can be supervised only imperfectly. It raises the spectre of the agents pursuing their own objectives to the detriment of the tasks for which the principal hired them. Principals, foreseeing the problem, employ a variety of strategies to counteract this tendency. Law and economics has clarified how a number of legal default rules appear to be designed to support their prudence, by counteracting shirking or free riding by agents. Such rules may be found in the law pertaining to corporations and other organisations, in labour law, in contracts for services, including those of contractors, real estate agents, stock brokers, to name a few.

The civil law of mandate is a subfield of this broader area, dealing only with situations in which the agent (mandatary in civil law parlance) legally represents the principal (mandator in civil law terminology) so that any legal act accomplished or agreement entered into by the agent will be imputed to the principal as if it were his or her own. Since legal representation involves third persons, the particular feature of mandate is that the relationship principal-agent is coloured by the presence of those third persons. For convenience, I will use the narrower term ‘mandate’ rather than ‘agency’ in what follows.

While there is a substantial economic literature dealing with agency problems
, the law-and-economics literature on the subject is scant; on the narrower area corresponding to the civil law of mandate, only a few articles have appeared.
 Cohen’s paper presents the subject on the assumption that the rules of mandate are designed to discourage collusion of two of the players in the triangle against the third. This appears to be a rather stark hypothesis and, perhaps as a result, the paper has never been published. Rasmusen looks at the problems of mandate by analogy to the law of accidents and in line with what has been proposed as a general principle underlying contract law
, examining whether the rules can be explained as attributing the burden of accident prevention to the ‘cheapest cost avoider’. In an earlier paper in French
, I focus on the difficulty of supervision and other information problems, which one person may turn to his advantage to the detriment of another. The presence of a third actor – the specificity of mandate – may facilitate this scheming, but need not take the form of actual collusion of two parties against the third. In other words, my paper focuses on the risk of opportunism.

Since two alternative logics are being proposed to explain the law of mandate, it will be helpful to look at these first (I), before examining in detail the different rules composing the civil law of mandate (II). In looking at the law of mandate in detail, I will draw on the Civil Code of Quebec. The interest of examining the civil law institution is that the applicable rules can be found in fairly abstract yet compact form in the Civil Code. The Civil Code of Quebec is of recent vintage – 1994 – and is more systematic and detailed in this matter than are the French and Belgian codes, which have celebrated their 200th anniversary in 2004
.

I. The logic underlying the law of mandate

A. Least-cost avoider versus opportunism

The two main papers in the law-and-economics literature dealing with the law of mandate take what look like opposite tacks. Rasmusen, author of the more recent one, observes in discussing Cohen’s earlier paper that the collusion logic is really a subset of the least-cost avoider logic : ‘If there is collusion, whoever is colluding has the least cost of forestalling contracts that are inefficient ex ante.’
 

One must wonder whether this is all there is to the matter. It suggests, as a broader point, that all opportunism can be handled as a form of accident. If so, what is the point of the ‘Hobbes theorem,’ which Cooter and Ulen are at pains to distinguish from the ‘Coase theorem’ in their textbook?
 The Hobbes theorem advises to structure the law so as to minimise the harm caused by failures in private agreements, on the premise that ‘people would seldom be rational enough to agree on a division of the cooperative surplus, even when there were no serious impediments to bargaining’.
 The law should in particular prevent coercive threats.

The question has been considered by Cohen himself, in an earlier, published article on the contrast between the negligence and opportunism logics in contract, surprisingly not mentioned by Rasmusen.
 So long as the two logics are equally applicable and lead to the same results, there is no problem. The interesting cases arise where the opportunism logic and the negligence logic apply, but pull in opposite directions. 

To illustrate the conflict, Cohen examines the 1921 American case of Jacob & Youngs v. Kent
. A contractor builds a ‘country residence’ for a client. The contract specifies that ‘[a]ll wrought-iron pipe must be well galvanized, lap welded pipe of the grade known as 'standard pipe' of Reading manufacture.’ Well after the building has been completed, the client discovers that roughly half of the piping does not conform to the specification. The evidence shows, however, that it is of similar quality and the client’s own architect had not detected the difference. The piping has been installed by a subcontractor, who was informed of the client’s specifications and complied initially, as inspections showed. The client has the non-conforming piping ripped out and replaced. He refuses to pay the contractor the balance of the sale. The contractor sues and wins in court.

On the face of it, at the time when the contract was being performed, the contractor was clearly the least-cost avoider: having been informed of the special requirements regarding the piping, it is easier for the contractor to supervise the subcontractor than it would have been for the client to do so or to examine all aspects of the building process in detail. The contractor may be considered negligent. Yet for the New York Court of Appeals, this is not the end of the story. It considers that the contractor has not effected the substitution to cut corners or to take advantage of the client’s relative lack of knowledge of pipes. The pipes installed were of the same quality, appearance, market value and cost as the brand specified in the contract. 

The contractor, having completed the building but still awaiting a final payment, is in a relatively vulnerable position. He cannot take back the pipes to sell them to a different customer: the asset has become specific to the contract. For the client to insist on the letter of the contract, depriving the contractor of part of the normally expected gain smells of opportunism. The evidence did not reveal reasons why the client attached such importance to the particular brand specified in the contract. If no reasons are given, a court must assume reasons average customers might invoke, in particular the assurance of pipes of a certain quality. There was no evidence of the client having a particular attachment to the brand he specified. 

On balance, the indices for potential contractor opportunism are slight, whilst those for client opportunism are much stronger. It is this balance, rather than the question of the relative cost of precautions beforehand, which appears decisive in the judgement against the client.

It may well be that the potential for opportunism is a hazard amenable to the – more general – least-cost avoider logic. But it is a hazard to be recognised as such because of its particular features. Contrary to negligent behaviour, which is normally directly observable, opportunism is usually covert and difficult to prove; it may have to be inferred from a variety of convergent indices. As the example shows, opportunism considerations may override the more straightforward negligence considerations. Let us examine more closely what opportunism is.

B. Opportunism defined

Various manifestations of opportunism are amply discussed in the economic literature. Free riding – where a result can be brought about only by the contribution of all but where it is not feasible to supervise everyone, the free rider abstains from contributing, yet shares in the spoils – is one form.
 Shirking in a labour relationship, whereby the employee gives the employer a lesser performance than promised, is another.
 Supervision difficulties are also at the root of the agency problems: where one must pursue one’s own plans by relying on someone else’s good offices whom one cannot fully supervise, the other person may pursue his or her own interests at one’s expense;
 difficulties of supervision also underlie moral hazard in insurance contracts – where the insured, once the insurance contract is written, behaves less carefully than promised or demonstrated when the premium was set.
 A different form of opportunism occurs in hold-out behaviour – where a collective project will go forward only with everyone’s consent, the hold-out suspends his consent in the hope of securing more than a proportional share of the spoils.
 The opportunism stems here not from an information (supervision) problem, but from the monopoly power conferred by the veto. A person who makes a specific investment in a relationship in the expectation of future benefit may be subject to ‘hold up’ where the other party takes advantage of that investment without conferring an equivalent benefit on the investor.

While opportunism is frequently examined in specific forms in the economic literature, it is not easy to find a general definition of it.
 This is probably due to the fact that in the neoclassic model actors are supposed always to be able to reach agreement about any arrangement that brings benefits to all of them.
 Failure to agree due to strategic posturing is assumed to be of little importance in practice. The institutionalists in economics consider this an unrealistic simplification. On their view, opportunistic behaviour should be seen as a central concept at all stages of the contract. Olivier Williamson, who has done much to bring it in vogue, defines it as self-interest seeking with guile.
 He opposes opportunism to trust and associates it with selective or misleading disclosure of information and with self-disbelieved promises regarding one’s future conduct. Lebreton, in a thesis dealing with opportunism in distribution contracts, adds that ‘opportunistic conduct manifests itself in incomplete or deceptive disclosure of information, in efforts to mislead, to distort, to disguise, to put off or to create confusion in commercial dealings; it shows an evident lack of openness, honesty, loyalty.’

Opportunism arises where ‘a performing party behaves contrary to the other party's understanding of their contract, but not necessarily contrary to the agreement's explicit terms, leading to a transfer of wealth from the other party to the performer.’
 George Cohen defines opportunistic behaviour in general as ‘any contractual conduct by one party contrary to the other party's reasonable expectations based on the parties' agreement, contractual norms, or conventional morality.’
 Opportunism in contract modifies the distribution of the (expected) joint gains amongst the parties to the contract in favour of one of them. Williamson explains that such behaviour is impossible where one’s contracting partner has numerous persons to contract with or can easily switch suppliers. It is precisely small-numbers situations and those where one is bound to deal with a particular person that open the door to opportunism. 

Opportunism can take an infinity of forms. Its variants are coextensive with opportunities for making profit and (not) sharing it. An important form of it is withholding damaging information about oneself or about the risks one poses, in the hope of negotiating a more favourable price.
 Each new development in communication technology – the latest being the internet – brings its lot of new openings for opportunism. Responses to it develop apace. To accommodate such an open-ended arsenal of responses to opportunism, law needs a flexible concept, which is nonetheless compatible with the rule of law. Good faith is the umbrella concept which forms the exact opposite of opportunism.
 To act in good faith is to abstain from opportunistic behaviour in circumstances which lend themselves to it. Opportunism is characterised in law as bad faith, or at least the absence of good faith.
 

Left to their own devices, the potential victims of opportunistic acts may react by taking additional precautions before accepting to be bound.
 The precautions taken would seem to follow the accident logic: faced with the risk of opportunism, you take just those additional precautionary steps whose costs – direct outlays as well as agreements foregone – are more than offset by the losses – the risk of being had – from opportunism they are expected to avoid, as you assess these beforehand. The extreme form of precaution is to forego the contract altogether. All of this raises transaction costs and reduces the number of potentially profitable agreements actually entered into. Judicial intervention to sanction acts of bad faith would then be worthwhile if, on average, they would show a better cost trade-off than private precautionary measures prospective parties would otherwise undertake. On the cost side one would have to take into account the cost for the court of informing itself accurately about the opportunistic behaviour, as well as the associated risk of mistaken decisions, and furthermore losses due to some contracting parties’ being prevented from entering into as sharp a deal as they might have made under fuller freedom of contract. Wittman summarises the logic in the following crisp formula : “.. the role of contract law is to minimize the cost of the parties writing contracts + the costs of the courts writing contracts + the cost of inefficient behavior arising from poorly written or incomplete contracts.”

In theory these considerations determine under what circumstances correction of bad faith might be justified; in practice, they leave too much scope for discretion and uncertainty. The law has to work with fairly straightforward and clear tests.
 Good faith as a general concept has crystallised into a series of more specific concepts. It is these concepts, each with its particular tests, that are usually applied in practice, bad faith being there only as a rarely used general remedy of last resort. Examples of such ‘spin-off’ concepts are fraud and mistake as defects of consent, latent defects in sale, fiduciary duties in agency.
 Underneath the specifics of these institutions, one should find at bottom the broad traits that define good faith in general. In that sense, one could say that good faith permeates the whole of contract law.

We must now look more closely at the broad characteristics of opportunistic behaviour – themselves relatively open-ended – which law latches onto in order to sanction bad faith (as a last resort). There are three elements: the relationship must in some sense be asymmetrical (1); one party must take advantage of the asymmetry to the detriment of the other (2) and do so to a significant degree (3).

The asymmetry may be due to an information asymmetry, to a form of monopoly in time or place (such as asset specificity)
 or to differences in the ability to enforce one’s rights. The second test seeks out the attempt to redistribute the joint gains as the parties expected them at the time of negotiating and entering into the agreement. The third test seeks to filter out minor exaggerations during the contracting process which would not lead the other party to modify its (level of) contracting precautions for the future. One must presume that rational actors guard against the risk of being the victim of an opportunistic act by taking precautions. As in accident logic, the level of precautions is adjusted in such a way that the cost of all precautionary steps undertaken is lower than or just equal to the cost of mishaps prevented, calculated as the product of the (subjectively) estimated likelihood of a mishap and the loss incurred, should it come to pass. The extreme precautionary step would be to abstain from entering into a contract with a particular person altogether. In short, the rational actor minimises the sum of accident and accident prevention costs. Being the victim of an opportunistic act might lead one – taking into account peculiarities of the human mind highlighted in the behavioural economics literature – to adjust upwards one’s estimate of the likelihood of being once more so victimised. One ‘loses trust’. Recent literature has drawn attention to the possibility of mistrust cascades amongst wary actors.

Where the law steps in to allow redress to victims of opportunistic behaviour, for many actors this will lower the expected likelihood of falling prey to opportunistic acts and allows them to lower the level of precautions they would otherwise have adopted. Many actors would increase their trust in potential contracting partners. More contracts would be entered into than would otherwise be the case. The downside of such an intervention is that some parties will be prevented from setting up as sharp a deal as they think they can handle and this entails a loss in the form of foregone opportunities. The intervention would be justified if the gains under the first heading would be judged to more than offset the losses under the second. This amounts to judging that public authority has access to interesting scale economies in preventing opportunism. 

Opportunistic acts are often committed under cover of stealth. They are not readily provable in a court. Hence law practice has evolved a series of indices which may point to opportunistic behaviour, without necessarily signalling that it is actually present. In dealing with potentially opportunistic behaviour, the Civil Code sets presumptions comporting with such indices. It sets default rules which make it easier for the potential victim of opportunistic behaviour to prove the case. At the same time, one must expect that a presumption of opportunism can be countered by the presumed opportunist revealing pertinent information to its opposite party. Furthermore, because opportunism is often committed under conditions of stealth, discouraging it will take more severe sanctions than are necessary for mere negligent behaviour, for reasons similar to those advanced for punitive damages.
 In the civil law, fraud attracts more severe sanctions than mere mistake (error), as does sale of a good with actual or presumed knowledge of its latent defects as compared to sale without such knowledge. In both cases the victim of the former is entitled to damages, whereas the victim of the latter can merely ask for the contract to be set aside. These features set opportunism apart from mere negligence amongst the sources of transaction costs.

II. The economics of mandate

Mandate is a three-party relationship. Opportunism may occur between mandator and mandatary, as in other bilateral relationships, but also in more complex form involving the third person. 

As for the bilateral relationship, the mandatary may play tricks on the mandatory, for instance in committing him to contracts which he does not want, but which are profitable to the mandatary. Conversely, the mandator may attempt to have the mandatary perform the work, but make it impossible for him or her to complete it, so as to deprive the mandatary of a commission, whilst the mandator profits from the information (potential clients, for instance) generated as a result of the mandatary’s work. The scope for opportunism stems from the impossibility for the parties to fully supervise each other, which was precisely the reason to have recourse to mandate in the first place. These problems are not dissimilar to those arising in other contracts for services or carriage.

Where a third person is brought into the picture, opportunities arise for one of the parties, using the second one as a cover or even colluding with him or her
, to play a trick on the third one. It is to be noted that the third person need not be the innocent victim of acts by the other two, but may himself engage in opportunistic acts as well. Theoretically, there are six such combinations but in practice they need not all be distinguished. Hence it will be helpful to examine the relationship mandator-mandatary first, and then the relationships involving a third person.

In what follows we use the provisions of the 1992 Quebec Civil Code dealing with mandate as reference points. 

A. The relationship between mandator and mandatary

1. Opportunism of the mandatary

Presumption of gratuitousness. In its first articles dealing with mandate, the Quebec Civil Code provides that mandate is free of charge, save agreement to the contrary or contracts entered into with a professional.
 The main rule is usually explained as historical. From the point of view of cost avoidance, one could argue that it is cheaper to insist on a fee against a backdrop of gratuitousness than the reverse. Alternatively, one might argue that it avoids the unpleasant surprise for the mandator of having to pay a fee without a specific agreement on how it should be set (potentially opportunistic discretion of the mandatary). The contrary rule would have to spell out how the fee should normally be set. But there is such a rule elsewhere amongst the rules of mandate. The rule provides that the fee, if applicable, is set by contract, by usage or by law, or even according to the value of services rendered.
 If parties have agreed to a fee, without specifying the details, either one is protected against the risk of too high a fee, on one hand, or of refusal to pay, on the other. If either of them doesn’t like it, he or she has an incentive to insist on a more specific agreement. This seems to comport with the logic of avoiding potential opportunism as well as with the view that both parties are equally good cost avoiders.
Professional contracts presumed nongratuitous. As regards professionals, they normally have standard practices for setting fees and enter into their profession for the purpose of making a living (rather than for providing free services to friends). The client who expects a fee waiver is in this case the cheaper avoider of a misunderstanding. From the point of view of avoiding opportunism, the rule would discourage a potential client from trying to free ride on the professional’s services.

Powers explicitly granted. A mandate couched in general terms
 confers only powers to administer, not to sell and encumber. Any of the latter acts requires an explicit mandate. As a rough and ready rule, this would seem to protect the mandator against an overly ambitious mandatary (opportunism). Alternatively, the mandator may be considered the cheaper cost avoider in the sense of being in the best position to specify how broadly he or she authorises the mandatary to act, the default position being minimalist.

Powers granted by inference. Normally the mandatary may not exceed the powers granted to him. Where he does, the mandatory is not bound and the mandatary may forfeit his fee and, in the worst cases, even be liable in damages either to mandator or to the third person. This may be unduly risky for the mandatary: he might face a refusal to pay his fee for the slightest transgression (opportunism of the mandator) and hence might be reluctant to undertake the mandate. The Code provides therefore that the mandatary is authorised to do whatever may be inferred from or is necessarily incidental to the powers granted to him.
 Similarly, professionals may perform acts which are ordinary parts of their professional practice even without an explicit mandate.
 Besides the opportunism explanations, one might equally argue that this rule minimises the need for additional stipulations. Parties would presumably on average agree to allow whatever acts are normal within the profession. The Code rules arguably conform to the hypothetical contract here.

Third person good faith in checking powers. At the same time, these provisions give notice to third persons to enquire about the limits of the powers granted to the mandatary with whom they deal. Failure to inquire would undermine their good faith; they might become instrumental in some opportunistic act on the part of the mandatary. For that reason, as we discuss at more length below, the mandator may in such a case not be bound by acts entered into on his behalf with a third person who is in bad faith. The third person is in that regard the cheapest cost avoider.

Consequences of exceeding powers. The mandatary who exceeds his powers is in principle personally liable to third persons he or she has dealt with.
 Trivially, the mandatary is the cheapest cost avoider for such transgressions. More poignantly, it protects the mandator against opportunistic transgressions. Yet, in matters of mandate, flexibility is of great importance. The mandator can cover any transgression by ratification.
 As regards the possibility of ratification, the shoe is now on the other foot and the Code provides a rule against opportunistic refusal to ratify: the mandator is presumed to have ratified any performance that was more advantageous to him than it would have been according to his original specifications. 

Disclosure of limits of powers. Moreover, the mandatary who wishes to cover himself against the consequences of exceeding the mandate’s limits can do so by revealing the limits of his powers to the third person. Disclosure excludes opportunism but also changes the person who can now most cheaply avoid mishaps or best assume the risk of them. The third person who contracts under those circumstances takes his chances and accepts the risk of the mandator’s refusal to ratify and hence to be bound by the agreement; he has no recourse against the mandatary. Cheapest cost avoider and opportunism explanations run parallel here.

Reinforced good faith obligations for the mandatary. Once the mandate has been granted, the mandatary is bound to act ‘with prudence and diligence’, ‘honestly and faithfully’, avoiding ’placing himself in a position that puts his own interest in conflict with that of his mandator’.
 These provisions take their full sense in the light of the difficulty for the mandator fully to supervise the mandatary, something the agency literature has stressed all along. The point of these uberissimae fides obligations is to circumscribe the mandatary’s discretion. A non-disclosed conflict of interest must be seen as opportunism against the mandator. At the same time, the rules also make it easier for the mandator to prove a transgression. It is obvious that the mandatary is the cheaper cost avoider here.

Informing the mandator. In this light, it is easy to justify the obligation put on the mandatary to keep the mandator informed
 and to account for his actions at the end of the mandate
. Information is an effective antidote to opportunism. In deciding what information must be revealed, one might consider it to encompass anything that, undisclosed, would leave room for opportunism. While clearly the mandatary is the cheaper provider of information, it is less evident how this criterion would help determine what information to divulge.

Assistance and substitution, Normally, the mandatary must personally perform the mandate.
 Were he free to substitute other persons, the mandator might not have the quality assurances and solvency guarantees he originally bargained for. This poses a risk of opportunism. Knowing this risk, the mandator would insist on a lower price. The Code provides that substitution can only take place with the mandator’s consent.
 Yet flexibility is of the essence of mandate and the parties would have negotiated accordingly. Where a change of circumstances so requires in the interest of the mandator, the mandatary not merely may, but even must find a substitute.
 He must of course prove such circumstances, and the mandator may refuse the substitution if the justification is flimsy.
 The rub is in the way in which the mandatary is liable for what the substitute does. Where substitution was not authorised, he is answerable for the entire performance as if he had performed the mandate himself;
 where it was authorised, he is answerable merely for the choice of the person. In all cases, the mandator has a direct action against the substitute.
 In practice, one often relies on employees, correspondents or other assistance in performing a mandate, without substituting them for oneself. The Code declares this in principle permissible without special authorisation, it being understood that the mandatary is in all cases fully answerable for the acts of the persons assisting him.
 

Conflicts of interest. Several provisions deal with conflicts of interest the mandatary may face between the mandator’s interest and his own. He may not in principle accept a conflicting (double) mandate.
 He may not use for his own benefit confidential information to which he is privy thanks to the mandate or assets he administers as part of the mandate.
 If he transgresses this rule, he has to remit any enrichment resulting from using that information and pay a suitable rent for using the assets, as well as compensation for all damages caused.
 The mandatary has scope here for opportunistic behaviour and is also the cheapest cost avoider.

Furthermore, the mandatary cannot himself be a party to the contract or other legal act he has a mandate to accomplish.
 In practice, circumstances may arise which may make such transgressions desirable. In all cases, informing the mandator, or even the mere fact that the mandator was aware of it (without protesting), lifts the prohibition. Information dissipates the risk of opportunism, and the mandatory, duly informed, is the person who can most cheaply specify what actions he does or does not authorise. 

Once information has been passed to the mandator, the shoe is on the other foot: the opportunism risk is his arbitrary refusal of inoffensive transgressions, a problem covered by the obligation on the mandator to co-operate. Could the rule be justified equally well under straightforward cheapest-cost avoider logic? The mandatary is surely the better source of information on potential conflicts of interest. The mandator, on becoming informed, turns into the cheaper cost avoider, as it would suffice for him merely to signal his disagreement. 

2. Opportunism of the mandator

Good faith obligation to co-operate. The first obligation of the mandator is to co-operate with the mandatary.
 The formula makes sense as an open-ended tool for curtailing opportunistic acts by which the mandator makes complete performance of the mandate difficult or impossible all the while drawing benefits from it. In this sense it reflects the general obligation of contractual good faith. It is also in straightforward manner part of cheapest-cost avoider logic, where the mandatary depends on co-operation (information, access) of the mandator to fulfill his mandate. 

Obligation to pay fee and compensate losses. The rule is particularised by several other provisions. One rule provides that the mandatary is entitled to his remuneration even where the operation for which he was hired has not succeeded.
 This counters opportunism by the mandator, but needs a minor corrective for the mandator in case of potentially opportunistic behaviour of the mandatary, that is negligence (faute) of the mandatary. The remuneration itself may be a source of conflict and, as we saw before, the code points to a variety of sources to which one may have recourse to compute it.
 A further rule is that the mandator must indemnify the mandatary for losses suffered as a result of the performance of the mandate.
 The losses would mount as the mandatory withholds his cooperation.

Presumption of ratification. A final source of danger for the mandatary is the mandator’s refusal to ratify acts exceeding the limits of the mandate. The Code limits the risk of opportunistic refusal by a presumption of ratification where the mandate has been accomplished more advantageously for the mandator.
 The rule simplifies the burden of proof facing the mandatary seeking his commission. It fits in the cheapest-cost avoider logic if one includes amongst the costs the cost of proving one’s case and other costs associated with the administration of justice.

B. Relationships involving a third person

Under normal circumstances, the mandatary, after completing negotiations on behalf of the mandator and within the terms of his mandate, drops out of the picture, to make room for a direct relationship between the mandator and the third person. It is the mandator and not the mandatary who is bound.
 It is also the mandator who is answerable to the third person (as well as to outsiders in general) for losses due to acts of negligence (fautes) committed by the mandatary.
 This counters the risk of mandatory opportunism in giving possibly dubious mandates to insolvent intermediaries. Yet the mandator needs a corrective protection for mandatary opportunism, which the Code grants him on showing, for any mandatary who is not an employee, that he could not have prevented the losses.

The appearance of a third person adds complexity to the analysis presented above. On the active side, the third person may attempt to turn the mandatary to his side. An agent hired by the buyer colludes with the vendor to present the sold object as sounder than it really is, to the detriment of the buyer.
 Here the rules of conflict of interest and those dealing with the limits of mandate discussed above should provide solace the original mandator.

The more delicate cases arise on the passive side, where the third person is a potential victim of the mandator, the mandatary or the two together. Three scenarios are relevant here. In the first scenario, the mandatary reveals that he is representing someone whose name he accepts to disclose at a later date (known in French as the mandat semi-clandestin).
 He may, according to a second scenario, keep the existence of a mandate altogether secret (undisclosed principal, in common law, or mandat clandestin in civil law).
 Finally, even where no formal mandate exists (because it has expired or never existed), the third person dealing in good faith with a would-be mandatary can act against the mandator when the appearance of a mandate can be attributed to the latter.

Semi-clandestine mandate. The semi-clandestine mandate may be practically interesting where knowledge of the identity of the mandator would lead the third person substantially to change the terms, and in particular the price, of the proposed agreement. For instance, the price of land may change dramatically if the vendor knows that the prospective purchaser is an oil company intending to drill for oil. So the oil company will act through an intermediary with instructions not to reveal its name. For the third person, this poses the risk of dealing with a mandator who turns out to be insolvent. To guard against this risk, the Code provides that the mandatary is personally bound where he knows the undisclosed mandator to be insolvent.
 This provision is an antidote against opportunism of the mandatary or of mandatary and mandator jointly (collusion). The mandatary is also personally bound where he omits to disclose the name of the mandator within the agreed period.
 This obviously guards agaist the situation where no mandate at all exists (pure opportunism or fraud by the self-styled mandatary), but where a mandate exists, it gives the mandatary an incentive to disclose in timely fashion and provides the third person with back-up security whose creditworthiness he can check at the time of contracting. Alternatively, the third person may treat the entire operation as a simulation (provided for elsewhere in the Code
) and sue the mandator directly. Mandator and mandatary together are cheaper cost avoiders as against the third person to whom they prevent a semi-clandestine mandate.

Undisclosed mandate. Where the very existence of the mandate remains undisclosed, the mandatary is in principle bound himself. Yet the mandator may reveal to the third person the existence of the mandate and claim performance of the contract for himself.
 This is what distinguishes this form of mandate from the operation where a person asks an intermediary to buy a good and then to resell it to him. For his protection, the third person may invoke any defence he has against either mandatary or mandator, or claim that the nature of contract is incompatible with the transfer the mandator wishes to effect, but he cannot otherwise stop the transfer of the contract to the mandator.
 If payment is due to him, he may claim it from either mandator or mandatary. The rationale for these rules must be that so long as the third person is not deprived of any advantage (opportunism), flexibility should rule; where he is, he may choose to exercise the recourse he prefers against either mandatary or mandator. The mandator can step in and take over the deal, in order to avoid the mandatary taking opportunistically advantage of a good deal he discovers to the detriment of the mandator, who initiated the move in the first place. In the cost-avoidance logic, one would have to judge the mandatary the best cost avoider and the mandator the second best.
Apparent mandate. The last scenario to be discussed is that of an apparent mandate. This arises, first of all, where a mandate has expired or has been revoked unbeknownst to the third person. The mandator is then bound to the contract.
 Clearly, as between mandator and third person, the mandator is in the better position to ensure the removal of signs (stationary, listings etc.) permitting the appearance of a mandate to be created (cheapest cost avoider). This is a strict liability rule, the only defence open to the mandator being bad faith of the third person, that is negligence in reading obvious signals that the mandate has ended. The main rule counters potential opportunism by the mandator and the strict liability must probably be explained by the difficulty for a third person of proving negligence of the mandator in removing the appearance of a mandate. The defence counters potential opportunism of the third person, once obvious precautions have been taken. Explanations relying on straightforward cheapest cost avoider logic and on opportunism logic run parallel here.

A different case of apparent mandate is where the would-be mandatary has never had a mandate from the would-be mandator. Even in the absence of mandate, the would-be mandator is bound as if there had been one where the misleading appearance of mandate is attributable to him and the third person acts in good faith, that is had reason to believe in the existence of a mandate and took reasonable steps, as circumstances and custom warranted, to check the powers of the would-be mandatary.
 One can be the source of misleading appearances as much by positive acts of creating signals to that effect as by failure to react to signals from other sources which made the misleading appearance likely and which one could have corrected.
 The apparent severity of the rule must be accounted for by the difficulty for the third person, under the opposite rule, of proving negligence or scheming. Cheapest cost avoider logic and opportunism logic both point to the would-be mandator as better placed to prevent the mishap.

Conclusion

This article has attempted to clarify the economic logic underlying the civil law institution of mandate, corresponding to agency in common law but restricted to powers of legal representation. The interest of examining the civil law institution is that the applicable rules can be found in an up-to-date, fairly abstract yet compact form in the Civil Code of Quebec.

On the precise area of mandate as the civil law circumscribes it, there are, to our knowledge, only two articles dealing directly with the subject in detail in the English-language law and economics literature. The earlier one, by Cohen, submits that the rules are best explained as seeking to discourage a particular form of opportunism that is collusion of two parties in the mandate triangle against the third. The more recent article by Rasmusen finds this explanation too restrictive and, in any event, submits that the opportunism logic is part of the more general least-cost avoider logic borrowed from accident law, and that this latter logic is applicable here.

These contrasting explanatory theses invite an examination of the relationship between the negligence and opportunism logics, and then, in the light of what that teaches us, a detailed study of the rules of mandate. On the contrast between the negligence and opportunism logics, Cohen had published an earlier article, in which he argued that the results often run parallel, but occasionally contradict each other, in which case opportunism considerations should prevail. The cases adduced to illustrate the conflict between the logics are few in number and perhaps not entirely conclusive for Cohen’s thesis.

Opportunism may be defined as the exploitation of an asymmetry in a relationship to the disadvantage of one the parties, thereby significantly modifying the distribution of the joint gains of the contract as normally expected. Particular manifestations of it such as moral hazard, free riding, shirking, holdouts, agency problems, have been studied in the economic literature. Cooter and Ulen rely on opportunism in contrasting the Coase theorem to the Hobbes theorem, which holds that parties to a negotiation, because of strategic posturing, may be unable to reach an agreement capturing the full measure of joint benefits open to them. 

Opportunism left unchecked would lead the victims to engage in significant precautions to avoid ‘being had’, all of which show up as increased transaction costs. It is plausible to think that some public enforcement of anti-opportunism rules will reduce transaction costs beyond the cost of enforcement, and will be cheaper than private precautions. A variety of legal rules appears to have this purpose. The most general of them, good faith, is the exact opposite of opportunism; good faith consists of abstaining from opportunistic behaviour in circumstances that lend themselves to it. It serves as an open-ended means of last resort against opportunism and may serve as a mould for crafting more particular institutions.

The answer to the risk of opportunism is not fundamentally different from that of countering other costly behaviour: increase the cost of that behaviour so as encourage people to moderate their consumption of it. What is different is that opportunism is often associated with stealth. This means that information is usually an effective antidote. Moreover, because of the stealth, opportunism is often difficult to detect and to prove, and hence the law frequently resorts to presumptions or strict liability rules whose purpose must be explained as alleviating the evidence problems. Finally, stealth means that some opportunistic acts will not be provable and hence not be effectively deterred. As with the logic advanced for punitive damages, to compensate for this and create the proper incentives, sanctions may have to exceed the immediate damage caused. While countering opportunism may be analysed as just one form of minimising transaction costs, it should be recognised that the nature of the phenomenon will require particular forms of legal rules.

Armed with these insights, we have been able to make sense of the rules of mandate. What strikes one on first reading is the intricate balancing of presumptions and burdens as between mandator and mandatary, but also as between the two of them and third persons. In many cases, a straightforward cost minimisation logic would account for the rules. But, significantly, they can also be plausibly explained as countering particular risks of opportunism. A few rules are readily explained by opportunism considerations, but less readily accounted for by general least-avoidance rules. This would be true for the loyalty and co-operation obligations which the Code imposes on both mandator and mandatary. Furthermore, the rules dealing with undisclosed principals and with apparent mandate fit more readily into a opportunism logic than in the more straightforward cost avoidance logic. 

All in all, we conclude that the civil law of mandate can well be accounted for by economic logic, in particular in its branch of avoiding costs due to opportunism.
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SECTION I - NATURE AND SCOPE OF MANDATE

2130. 

Mandate is a contract by which a person, the mandator, empowers another person, the mandatary, to represent him in the performance of a juridical act with a third person, and the mandatary, by his acceptance, binds himself to exercise the power.

 The power and, where applicable, the writing evidencing it are called the power of attorney.

1991, c. 64, s. 2130.

2131. 

The object of the mandate may also be the performance of acts intended to ensure the personal protection of the mandator, the administration, in whole or in part, of his patrimony as well as his moral and material well-being, should he become incapable of taking care of himself or administering his property.

 1991, c. 64, s. 2131; 2002, c. 19, s. 15.

2132. 

Acceptance of a mandate may be express or tacit. Tacit acceptance may be inferred from the acts and even from the silence of the mandatary.

 1991, c. 64, s. 2132.

2133. 

Mandate is either by gratuitous title or by onerous title. A mandate entered into between two natural persons is presumed to be by gratuitous title but a professional mandate is presumed to be given by onerous title.

 1991, c. 64, s. 2133.

2134. 

Remuneration, if any, is determined by the contract, usage or law or on the basis of the value of the services rendered.

 1991, c. 64, s. 2134.

2135. 

A mandate may be special, namely for a particular business, or general, namely for all the business of the mandator.

 A mandate expressed in general terms confers the power to perform acts of simple administration only. The power to perform other acts is conferred only by express mandate, except where, in the case of a mandate given in anticipation of the mandator’s incapacity, that mandate confers full administration.

1991, c. 64, s. 2135.

2136. 

The powers of a mandatary extend not only to what is expressed in the mandate, but also to anything that may be inferred therefrom. The mandatary may carry out all acts which are incidental to such powers and which are necessary for the performance of the mandate.

 1991, c. 64, s. 2136.

2137. 

Powers granted to persons to perform an act which is an ordinary part of their profession or calling or which may be inferred from the nature of such profession or calling, need not be mentioned expressly.

 1991, c. 64, s. 2137.

SECTION II - OBLIGATIONS BETWEEN PARTIES

§1. — Obligations of the mandatary towards the mandator

2138. 

A mandatary is bound to fulfill the mandate he has accepted, and he shall act with prudence and diligence in performing it.

 He shall also act honestly and faithfully in the best interests of the mandator, and avoid placing himself in a position that puts his own interest in conflict with that of his mandator.

1991, c. 64, s. 2138.

2139. 

During the mandate, the mandatary is bound to inform the mandator, at his request or where circumstances warrant it, of the stage reached in the performance of the mandate.

 The mandatary shall inform the mandator without delay that he has fulfilled his mandate.

1991, c. 64, s. 2139.

2140. 

The mandatary is bound to fulfill the mandate in person unless he is authorized by the mandator to appoint another person to perform all or part of it in his place.

 If the interests of the mandator so require, however, the mandatary shall appoint a third person to replace him where unforeseen circumstances prevent him from fulfilling the mandate and he is unable to inform the mandator thereof in due time.

1991, c. 64, s. 2140.

2141. 

The mandatary is accountable for the acts of the person he has appointed without authorization as his substitute as if he had performed them in person; where he was authorized to make such an appointment, he is accountable only for the care with which he selected his substitute and gave him instructions.

 In any case, the mandator has a direct action against the person appointed by the mandatary as his substitute.

1991, c. 64, s. 2141.

2142. 

In the performance of the mandate, the mandatary, unless prohibited by the mandator or usage, may require the assistance of another person and delegate powers to him for that purpose.

 The mandatary remains liable towards the mandator for the acts of the person assisting him.

1991, c. 64, s. 2142.

2143. 

A mandatary who agrees to represent, in the same act, persons whose interests conflict or could conflict shall so inform each of the mandators, unless he is exempted by usage or the fact that each of the mandators is aware of the double mandate; he shall act impartially towards each of them.

 Where a mandator was not in a position to know of the double mandate, he may have the act of the mandatary declared null if he suffers injury as a result.

1991, c. 64, s. 2143.

2144. 

Where several mandataries are appointed in respect of the same business, the mandate has effect only if it is accepted by all of them.

 The mandataries shall act jointly for all acts contemplated in the mandate, unless otherwise stipulated or implied by the mandate. They are solidarily liable for the performance of their obligations.

1991, c. 64, s. 2144.

2145. 

A mandatary who exercises alone powers that his mandate requires him to exercise with another person exceeds his powers, unless he exercises them more advantageously for the mandator than agreed.

 1991, c. 64, s. 2145.

2146. 

The mandatary may not use for his benefit any information he obtains or any property he is charged with receiving or administering in carrying out his mandate, unless the mandator consents to such use or such use arises from the law or the mandate.

 If the mandatary uses the property or information without authorization, he shall, in addition to the compensation for which he may be liable for injury suffered, compensate the mandator by paying, in the case of information, an amount equal to the enrichment he obtains or, in the case of property, an appropriate rent or the interest on the sums used.

1991, c. 64, s. 2146.

2147. 

The mandatary may not, even through an intermediary, become a party to an act which he has agreed to perform for his mandator, unless the mandator authorizes it or is aware of his quality as a contracting party.

 Only the mandator may avail himself of the nullity resulting from the violation of this rule.

1991, c. 64, s. 2147.

2148. 

Where the mandate is by gratuitous title, the court may, after assessing the extent of the mandatary’s liability, reduce the amount of damages for which he is liable.

 1991, c. 64, s. 2148.

§2. — Obligations of the mandator towards the mandatary

2149. 

The mandator is bound to cooperate with the mandatary to facilitate the fulfilment of the mandate.

 1991, c. 64, s. 2149.

2150. 

Where required, the mandator advances to the mandatary the necessary sums for the performance of the mandate. He reimburses the mandatary for any reasonable expenses he has incurred and pays him the remuneration to which he is entitled.

 1991, c. 64, s. 2150.

2151. 

The mandator owes interest on expenses incurred by the mandatary in the performance of his mandate from the day they are disbursed.

 1991, c. 64, s. 2151.

2152. 

The mandator is bound to discharge the mandatary from the obligations he has contracted towards third persons within the limits of the mandate.

 The mandator is not liable to the mandatary for any act which exceeds the limits of the mandate. He is fully liable, however, if he ratifies such act or if the mandatary, at the time he acted, was unaware that the mandate had terminated.

1991, c. 64, s. 2152.

2153. 

The mandator is presumed to have ratified an act which exceeds the limits of the mandate where the act has been performed more advantageously for him than he had indicated.

 1991, c. 64, s. 2153.

2154. 

Where the mandatary is not at fault, the mandator is bound to compensate him for any injury he has suffered by reason of the performance of the mandate.

 1991, c. 64, s. 2154.

2155. 

If no fault is imputable to the mandatary, the sums owed to him are payable even though the business has not been successfully concluded.

 1991, c. 64, s. 2155.

2156. 

If a mandate is given by several persons, their obligations towards the mandatary are solidary.

 1991, c. 64, s. 2156.

SECTION III - OBLIGATIONS OF PARTIES TOWARDS THIRD PERSONS

§1. — Obligations of the mandatary towards third persons

2157. 

Where a mandatary binds himself, within the limits of his mandate, in the name and on behalf of the mandator, he is not personally liable to the third person with whom he contracts.

 The mandatary is liable to the third person if he acts in his own name, subject to any rights the third person may have against the mandator.

1991, c. 64, s. 2157.

2158. 

Where a mandatary exceeds his powers, he is personally liable to the third person with whom he contracts, unless the third person was sufficiently aware of the mandate, or unless the mandator has ratified the acts performed by the mandatary.

 1991, c. 64, s. 2158.

2159. 

Where the mandatary agrees with a third person to disclose the identity of his mandator within a fixed period and fails to do so, he is personally liable.

 The mandatary is also personally liable if he is bound to conceal the name of the mandator or if he knows that the person whose identity he discloses is insolvent, is a minor or is under protective supervision and he fails to mention this fact.

1991, c. 64, s. 2159.

§2. — Obligations of the mandator towards third persons

2160. 

A mandator is liable to third persons for the acts performed by the mandatary in the performance and within the limits of his mandate unless, under the agreement or by virtue of usage, the mandatary alone is liable.

 The mandator is also liable for any acts which exceed the limits of the mandate, if he has ratified them.

1991, c. 64, s. 2160.

2161. 

The mandator may repudiate the acts of the person appointed by the mandatary as his substitute if he suffers any injury thereby, where the appointment was made without his authorization or where his interest or the circumstances did not warrant the appointment.

 1991, c. 64, s. 2161.

2162. 

The mandator or, upon his death, his heirs are liable to third persons for acts done by the mandatary in the performance and within the limits of the mandate after the termination of the mandate, where the acts were the necessary consequence of those already performed or could not be deferred without risk of loss, or where the third person was unaware of the termination of the mandate.

 1991, c. 64, s. 2162.

2163. 

A person who has allowed it to be believed that a person was his mandatary is liable, as if he were his mandatary, to the third person who has contracted in good faith with the latter, unless, in circumstances in which the error was foreseeable, he has taken appropriate measures to prevent it.

 1991, c. 64, s. 2163.

2164. 

A mandator is liable for any injury caused by the fault of the mandatary in the performance of his mandate unless he proves, where the mandatary was not his servant, that he could not have prevented the injury.

 1991, c. 64, s. 2164.

2165. 

A mandator, after disclosing to a third person the mandate he had given, may take action directly against the third person for the performance of the obligations he contracted towards the mandatary, who was acting in his own name. However, the third person may plead the inconsistency of the mandate with the stipulations or nature of his contract and the defenses which can be set up against the mandator and the mandatary, respectively.

 If proceedings have already been instituted against the third person by the mandatary, the mandator may exercise his right only by intervening in the proceedings.

1991, c. 64, s. 2165.

SECTION IV - SPECIAL RULES GOVERNING THE MANDATE GIVEN IN ANTICIPATION OF THE MANDATOR’S INCAPACITY

[…]

SECTION V - TERMINATION OF MANDATE

2175. 

In addition to the causes of extinction common to obligations, revocation of the mandate by the mandator, renunciation by the mandatary, the extinction of the power conferred on the mandatary or the death of one of the parties terminates the mandate.

 The mandate is also terminated by bankruptcy, except where it was given by gratuitous title in anticipation of the mandator’s incapacity; it may be terminated as well, in certain cases, by the institution of protective supervision in respect of one of the parties.

1991, c. 64, s. 2175.

2176. 

The mandator may revoke the mandate and compel the mandatary to return to him the power of attorney in order to make a notation therein of the termination of the mandate. The mandatary has a right to require the mandator to furnish him with a duplicate of the power of attorney containing such notation.

 Where the power of attorney is made by notarial act en minute, the mandator makes the notation on a copy and may give notice of termination of the mandate to the depositary of the document, who, on being notified, is bound to note it on the document and on every copy of it which he issues.

1991, c. 64, s. 2176.

2177. 

Where the mandator is incapable, any interested person, including the Public Curator, may, if the mandate is not faithfully performed or for any other serious reason, apply to the court for the revocation of the mandate, the rendering of an account by the mandatary and the institution of protective supervision in respect of the mandator.

 1991, c. 64, s. 2177.

2178. 

A mandatary may renounce the mandate he has accepted by so notifying the mandator. He is thereupon entitled, if the mandate was given by onerous title, to the remuneration he has earned until the day of his renunciation.

 The mandatary is liable for injury caused to the mandator by his renunciation, if he submits it without a serious reason and at an inopportune moment.

1991, c. 64, s. 2178.

2179. 

The mandator may, for a determinate term or to ensure the performance of a special obligation, renounce his right to revoke the mandate unilaterally.

 The mandatary may, in the same manner, undertake not to exercise his right of renunciation.

Unilateral revocation or renunciation by the mandator or the mandatary, as the case may be, despite his undertaking terminates the mandate.

1991, c. 64, s. 2179; 2002, c. 19, s. 10.

2180. 

The appointment of a new mandatary by the mandator for the same business is equivalent to revocation of the first mandatary from the day the first mandatary was notified of the new appointment.

 1991, c. 64, s. 2180.

2181. 

A mandator who revokes a mandate remains bound to perform his obligations towards the mandatary; he is also liable for any injury caused to the mandatary as a result of a revocation made without a serious reason and at an inopportune moment.

 Where notice of the revocation has been given only to the mandatary, the revocation does not affect a third person who deals with him while unaware of the revocation, without prejudice, however, to the remedy of the mandator against the mandatary.

1991, c. 64, s. 2181.

2182. 

Upon termination of the mandate, the mandatary is bound to do everything which is a necessary consequence of his acts or which cannot be deferred without risk of loss.

 1991, c. 64, s. 2182.

2183. 

Upon the death of the mandatary or his being placed under protective supervision, the liquidator, tutor or curator, if aware of the mandate and able to act, is bound to notify the mandator of the death and, in respect of any business already begun, to do everything which cannot be deferred without risk of loss.

 In the case of a mandate given in anticipation of the mandator’s incapacity, the liquidator of the mandatary is bound, in the same circumstances, to give notice of the mandatary’s death to the Public Curator.

1991, c. 64, s. 2183.

2184. 

Upon termination of the mandate, the mandatary is bound to render an account and return to the mandator everything he has received in the performance of his duties, even if what he has received was not due to the mandator.

 The mandatary owes interest, computed from the time he is in default, on any balance in the account consisting of sums he has received.

1991, c. 64, s. 2184.

2185. 

A mandatary is entitled to deduct what the mandator owes him by reason of the mandate from the sums he is required to remit.

 The mandatary may also retain what was entrusted to him by the mandator for the performance of the mandate until payment of the sums due to him.

1991, c. 64, s. 2185.
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